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The plaintiffs in this action seek to recover
withdrawal liability incurred by a bankrupt shipping conpany,
NPR, Inc. (“NPR’), under the Enpl oyee Retirenent |Incone Security
Act of 1974 ("ERISA’), 29 U S.C. 8 1001 et seq., as anended by
the Mul tienpl oyer Pension Plan Anmendnments Act of 1980 (the
“MPPAA"), 29 U S.C. § 1381 et. seq. The plaintiffs are two
entities that were secondarily liable for NPR s w t hdr awal
l[iability, and which paid over $14 nmillion to a pension fund in
satisfaction of NPRs wthdrawal liability. The plaintiffs
assert clains against NPR s corporate affiliates and their
i ndi vi dual owners under various theories, including “comon
control,” veil piercing and alter ego liability.

The defendants fall into two groups. The first
consi sts of individual defendant Thomas Holt, Sr. (“Holt Sr.”)
and his whol |l y-owned conpany, Orchard H |l Devel opnent

Corporation (“Orchard HIl”). The second conprises the three



sons of Thomas Holt, Sr. - Mchael, Leo and Thomas, Jr. - (“the
Holt Sons”) and ten conpanies they control (“the Holt Sons
Conpanies”). Presently before the Court are cross-notions for
summary judgnent between the plaintiffs and defendants Orchard
HI1l and Holt Sr. For the reasons that follow, the Court wll
deny the plaintiffs’ notion for sunmary judgnent. The Court will
grant in part and deny in part the notion for summary judgnent of

def endants Orchard H Il and Holt Sr.

Procedural History

The plaintiffs filed their original conplaint on
Cct ober 10, 2002, seeking to recover withdrawal liability from
NPR s corporate affiliates on the basis that those entities were
menbers of NPR s “controlled group,” pursuant to 29 U S.C. 8
1301(b). Wth leave fromthe Court, the plaintiffs filed an
anended conpl aint on Septenber 20, 2004, addi ng additional
defendants, including Holt Sr. The plaintiffs also added

suppl enental theories of liability based on alter ego and veil

pi erci ng.

On Cctober 23, 2003, the plaintiffs filed a notion for
summary judgnent agai nst defendant Orchard HIl, arguing that
Orchard H Il was responsible for NPRs withdrawal liability as a
trade or business under common control with NPR  In a Menorandum

and Order dated Septenber 14, 2004, the Court denied the notion,



because the record contained no evidence on the question of
Orchard Hll's activities during the relevant tinme when it was
under comon control with NPR

On Novenber 15, 2006, the plaintiffs filed a renewed

nmotion for summary judgnment agai nst defendants Orchard H Il and
Holt Sr. In the renewed notion, the plaintiffs argue that the
now conpl ete record conpels the conclusion that Orchard H |l was

a trade or business under common control with NPR  The
plaintiffs also argue that the Court should grant summary
judgment on their claimto pierce the corporate veil of O-chard
Hll and inpose liability on Holt Sr.

On the sane date, defendants O chard H Il and Holt Sr.
filed a notion for summary judgnent. The defendants do not nove
for summary judgnent on the plaintiffs’ “controlled group” claim
or the claimto pierce Ochard HIl's corporate veil. Instead,

t he defendants nove for sunmary judgnent on the follow ng clai ns:
(1) whether Holt Sr. operated a sole proprietorship that
constituted a trade or business under common control with NPR

(2) whether NPR s corporate veil should be pierced to hold Holt
Sr. individually responsible for NPR s withdrawal liability; and
(3) whether Orchard H |l should be responsible for NPR s
wthdrawal liability as an alter ego of NPR  The Court will deny
the plaintiffs’ notion, and will grant in part and deny in part

t he def endants’ noti on.



1. Sunmmary Judgnent Record?

The plaintiffs are the Governnent Devel opnent Bank for
Puerto Rico (“GDB’) and the Puerto Rico Maritime Shipping
Authority (“PRMSA”). Prior to 1995, the PRMSA was engaged in the
shi pping business. In its shipping operations, the PRVSBA
utilized | ongshorenen services at the Port of Elizabeth, New
Jersey, and becane obligated to pay into the New York Shi pping
Association - International Longshoreman’s Associ ation Pension
Trust Fund (the “Fund”), a multi-enployer pension plan subject to
the withdrawal liability provisions of ERISA.  Am Conpl. 1Y 13,
15; Holt Sons Mem of Law in Support of the Mot. for Sunm J.
(“Holt Sons S.J. Br.”), at 4.

In February 1995, the PRVBA sold its assets to NPR, a
private shipping conpany. Although NPR nade paynents to the
Fund, the PRMSA remai ned secondarily liable in the event that NPR
partially or fully wthdrew fromthe Fund within five years of
the sale. Am Conpl. 1Y 16-17; Dep. of Delfina Betancourt
(“Betancourt Dep.”), Ex. 17 to Holt Sons S.J. Br., at 30; see
also 29 U.S.C. § 1384.

The PRVBA s transfer of assets to NPR required the

!For a nore thorough discussion of the background in this
case, see the Court’s Menorandum and O der dated March 24, 2011
granting the Holt Sons’ notion for summary judgnent. For an
addi tional discussion of the facts relating to Orchard HIl, see
the Court’s Menorandum and Order dated Septenber 14, 2004,
denying the plaintiffs’ original notion for summary judgnent.
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approval of the Puerto Rican legislature. As a condition of that
approval, the Puerto Rican legislature required the GDB to
guarantee the PRVBA' s existing liabilities. In April 1997, the
GDR and the PRVBA entered into a settlenent agreenent with NPR
and the Fund. |In the agreenent, NPR agreed that it would be
primarily liable for any withdrawal liability arising after the
transfer; and GDB and the PRVSA agreed that, in the event that
NPR becanme subject to withdrawal liability and failed to pay,
they would be jointly and severally liable for any unpaid
liability up to a specified anmount. Betancourt Dep. at 28; Apri
23, 1997, Settlenment Agreenent, Ex. A to the Aff. of Patrick M
Nort hen Esq. (“Northen Aff.”), Ex. 4 to Holt Sons S.J. Br

On Septenber 25, 1997, NPR was purchased by Holt Cargo
Systens, Inc. (“Holt Cargo”), a conpany owned by defendant Holt
Sr.  On Novenber 20, 1997, Holt Cargo assigned its ownership in
NPR to the Holt G oup, Inc. (“Holt Goup”), a holding conpany.
From Novenber 20, 1997, until NPR s liquidation in 2002, the Holt
G oup owned 100% of the stock of NPR, and Holt Sr. owned 100% of
the stock of the Holt G oup. Stock Purchase Agreenent between
NPR and Holt Cargo, Ex. Ato the Aff. of Lisa A Kline, Esq.
(“Kline Aff.”), Ex. 5to Holt Sons S.J. Br.; Assignnent Agreenent
between Holt Cargo and The Holt G oup, Ex. B to Kline Aff;
Sept enber 10, 2003, Dep. of Holt, Sr. (“9/10/03 Holt Sr. Dep.”),

Ex. 18 to Holt Sons S.J. Br., at 49-50; Betancourt Dep. at 68-69.



On Decenber 31, 2000, NPR partially withdrew fromthe
Fund. On February 23, 2001, NPR ceased all operations at the
Port of Elizabeth and conpletely withdrew fromthe Fund. The
Fund notified NPR that its actions had incurred w thdrawal
liability under ERI SA and the MPPAA, but NPR failed to pay. On
March 21, 2001, NPR, along with other Holt G oup conpanies, filed
for bankruptcy. Am Conpl. Y 18-19, 59; Pls.” Opp’'n to the Holt
Sons S.J. Br. at 5; Holt Sons S.J. Br. at 7; see also the Court’s
Menor andum and Order of Sept. 14, 2004, at 2-3.

On Novenber 29, 2001, the Fund and the plaintiffs, who
were secondarily liable for NPR s withdrawal liability, reached a
settlenment. Under the settlenment the plaintiffs paid the Fund
over $14,000,000 to satisfy NPR s withdrawal liability and the
Fund assigned to the plaintiffs its rights to collect w thdrawal
l[tability fromNPR and its affiliates. Am Conpl. § 20;
Settl ement Agreenent and Joint Release, Ex. B to Northen Aff.

Orchard H Il is a Pennsylvania corporation that was
involved in the real estate and construction business. At the
time the Holt Goup purchased NPR in 1997, Ochard H Il was owned
by the Holt Sons, who owned Orchard Hi Il from February 1, 1993,
until August 1, 2000. Since August 1, 2000, Holt Sr. has held
100% of the stock in Ochard HIl. Septenber 3, 2003, Dep. of
Holt Sr. (“9/3/03 Holt Sr. Dep.”), Ex. Ato Defs. Ochard H |l

and Holt Sr.’s Mem of Law in Support of the Mot. for Sunm J.



(“Orchard HIl S.J. Br.”), at 91, 143; see also the Court’s
Menor andum and Order of Sept. 14, 2004, at 3-4.

Holt Sr. testified that Ochard H Il has been dornmant
since he acquired it in August 2000. However, the plaintiffs
di spute this fact, as wll be discussed below. ©One of O chard
Hll's last construction projects was the “Kai ghn Point Project.”
The record is unclear on the timng of the Kaighn Point Project,
but Orchard H Il was unable to finish the project due to
financial difficulties. At sone point, Holt Hauling and
War ehousi ng, anot her conpany owned by Holt Sr., took over the
Kai ghn Poi nt Project. Septenber 10, 2003, Dep. of Holt Sr.
(“9/10/03 Holt Sr. Dep”), Ex. Bto Orchard HIIl S.J. Br., at 191,
198- 99.

On Cctober 10, 2002, the plaintiffs filed this suit,
seeking to recover NPR's withdrawal liability fromthe

def endants, including Ochard Hill.



I11. Analysis?

The cross-notions for sumrary judgnent raise
overl appi ng but distinct issues. The Court first addresses the
plaintiffs’ renewed notion for summary judgnent, which wll be
denied for the reasons stated below The Court will then turn to
defendants Orchard H Il and Holt Sr.’s notion, which will be

granted in part and denied in part.

A. The Plaintiffs' Renewed Mdtion for Sunmary Judgnent

The plaintiffs nove for sunmary judgnent on two issues:
(1) whether Orchard H Il was a trade or business under common
control with NPR;, and (2) whether the corporate veil of Ochard

Hill should be pierced to inpose liability on Holt Sr.

1. Tr ade or Busi ness under Conmon Control

Under ERI SA and the MPPAA, withdrawal liability is

i nposed on an “enpl oyer” upon a full or partial withdrawal froma

2On a notion for summary judgnent, the Court considers the
evidence in the light nost favorable to the nonnoving party.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256 (1986). A
party noving for summary judgnent nust show t hat
there are no issues of material fact and that judgnent is
appropriate as a matter of law Fed. R CGv. P. 56(c). The
nmoving party bears the initial burden of showing that there are
no i ssues of material fact. Celotex Corp. v. Catrett, 477 U.S.
317, 323 (1986). Once a properly supported notion for summary
judgment is made the burden shifts to the non-noving party, who
must set forth specific facts showing that there is a genuine
issue for trial. Anderson, 477 U S. at 250.
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mul ti-enpl oyer pension plan. 29 U S.C § 1381(a). The
applicable definition section extends an enpl oyer’s w thdrawal
l[tability to all “trades or businesses (whether or not

i ncor porated) which are under common control” with the

w t hdrawi ng enployer. 29 U S.C 8§ 1301(b)(1). Therefore, any
entity that is (1) a “trade or business” and (2) under “conmon

control” with the withdrawi ng enployer is jointly and severally

liable for wwthdrawal liability.
The parties do not dispute that O chard H Il was under
“common control”™ with NPR once Holt Sr. acquired Ochard H Il in

August 2000. Instead, the parties dispute whether O chard Hill
was a “trade or business” under 29 U S. C. 8 1301(b) at the tinme
of NPR' s withdrawal. Section 1301(b) does not define “trade or
busi ness,” but states that its ternms shall be “consistent and
coextensive” wth regul ations prescribed for simlar purposes
under 8 414(c) of the Internal Revenue Code. 1d. § 1301(b).
The I nternal Revenue Code, however, does not contain a general

definition for “trade or business.” Commir of Internal Revenue

v. Groetzinger, 480 U. S. 23, 27 (1987).

Courts have turned to the Suprene Court’s definition of

trade or business in Goetzinger when interpreting the termas it

appears in 8 1301(b). See, e.qg., Central States, SE and SWAreas

Pension Fund v. Neinman, 285 F.3d 587, 594 (7th G r. 2002); Nat'l

Pensi on Pl an of the UNI TE HERE Wrkers Pensi on Fund v. Swan




Fini shing Co., 2006 U.S. Dist. LEXIS 28281, at *9 (S.D.N.Y. My

10, 2006). In Goetzinger, the Suprenme Court held that to be

engaged in a “trade or business,” a taxpayer nust be involved in
the activity: (1) with continuity and regularity; and (2) for the

primary purpose of inconme or profit. Goetzinger, 480 U S. at

35.

Courts have not, however, applied Goetzinger rigidly.

| nstead, courts have undertaken a factual inquiry to determ ne
whet her characterizing an entity as a “trade or business” wll
fulfill the underlying purpose of the MPPAA: to prevent enployers
fromavoiding wwthdrawal liability by fractionalizing their

operations. See, e.qg. Central States, SE and SW Areas Pension

Fund v. White, 258 F.3d 636, 644 (7th Gr. 2001); Connors v.

Incoal, Inc., 995 F.2d 245, 250 (D.C. Cr. 1993).

The plaintiffs point to Orchard HIIl’s financial
statenents fromthe years 2000 and 2001 to argue that Orchard
H Il was a trade or business engaged in continuous and regul ar
activity after it was acquired by Holt Sr. Ochard HIll’s
Decenber 31, 2000, financial statement shows an entry of $248, 089
for “construction in progress,” and an entry of $34,454 for “loss
fromoperations.” The plaintiffs also cite to journal entries
from Del aware Avenue Enterprises, Inc. (“DAE’), a Holt Sons
conpany, which reflect a payable owed to Orchard H Il in the

amount of $667, 000 on Decenmber 31, 2000, and a receivabl e due

10



fromOchard H Il in the amount of $1,861, 091 on Decenber 31,
2001.3®* The plaintiffs contend that these undisputed facts
establish that Orchard H Il was an active trade or business
during the relevant period of tine. Decenber 31, 2001 O chard
H 1l Financial Statement, Ex. 3 to the Pls.” Mem of Law in
Support of Renewed Mdt. for Summ J. (“Pls.” S.J. Br.”), at
D21384-5; Decenber 31, 2001 DAE Journal Entry, Ex. 4 to the PlIs.
S.J. Br., at D21080.

The Court cannot grant sunmmary judgnment to the
plaintiffs because there exist disputed issues of material fact.
Holt Sr. testified that Ochard H Il “went dormant in 2000.” The
defendants submitted the affidavit of John Witeley, an
accountant, who stated that the “construction in progress” entry
relied on by the plaintiffs represented transactions that had
occurred in 1997 and 1998, rather than new transactions. M.
Wiiteley also testified that the payabl es and receivabl es
reflected in DAE' s journal entries did not represent actual

transactions, but were instead a conponent of the cash managenent

3The plaintiffs cite to additional entries in Ochard Hll’'s
financial statenents, including certain “adm nistrative
expenses.” The plaintiffs also cite to the testinony of Holt
Sr., who expl ained that he acquired Ochard H Il fromhis sons
because his sons no | onger wanted to be involved in the marine
construction business. Septenber 3, 2003 Dep. of Holt Sr.
(“9/3/03 Holt Sr. Dep.”), Ex. 16 to the Pls.” S.J. Br., at 144.
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system operated by defendant SLS.* The Court al so notes that the
DAE journal entries on which the plaintiffs rely bear a notation
indicating that “OHD [Orchard Hill] is no longer in operation.”
9/10/03 Holt Sr. Dep. at 191; Aff. of John F. Whiteley (“Wiiteley
Aff.”), Ex. Dto the Defs.” Qop’'n to the Pls.” Mt. for S.J.
(“Defs.” Oop’'n"), 911 4-5; Decenber 31, 2001 DAE Journal Entry,

Ex. 4 to the Pls.” S.J. Br., at D21080, D21086.

Based on these disputed facts, reasonable jurors could
differ on the question of whether Orchard H Il was an active
trade or business at the time NPR incurred withdrawal liability.
The Court is therefore unable to grant summary judgnment to the
plaintiffs on their “controlled group” claimagainst O chard

Hll.

2. Piercing the Corporate Veil of Orchard Hll

The plaintiffs argue that O chard HIl’s corporate vei
shoul d be pierced to hold Holt Sr. individually liable for NPR s
wi thdrawal liability. Piercing the corporate veil, however,
i nposes indirect, or vicarious, liability on an individual for

another entity’s debts. See Brown v. Astro Holdings, Inc., 385

F. Supp. 2d 519, 525 (E.D. Pa. 2005) (citations omtted). The

plaintiffs’ veil piercing claimis therefore dependent on its

“For a discussion of the cash managenent system and the role
of SLS in operating said system see the Court’s Menorandum and
Order dated March 24, 2011.
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“controll ed group” claimagainst Ochard HIl. Because disputed
i ssues of material fact exist as to the plaintiffs’ “controlled
group” claim the Court cannot grant summary judgnent as to the
plaintiffs’ veil piercing clainms. Accordingly, the Court wll

deny the plaintiffs’ renewed notion for sunmary judgnent.

B. Def endants Orchard Hi Il and Holt Sr.’s Mdtion for
Sunmary Judgnent

The defendants have noved for sunmary judgnment on three
clainms: (1) whether Holt Sr. operated a sole proprietorship that
constituted a trade or business under common control with NPR
(2) whether NPR s corporate veil should be pierced to hold Holt
Sr. individually responsible for the withdrawal liability; and
(3) whether Orchard H Il should be responsible for NPR s

wi thdrawal liability as an alter ego of NPR

1. VWhet her Holt Sr. Operated a Sole Proprietorship

The common control provisions under § 1301(b)
explicitly do not apply to individuals, but only to “trades or

busi nesses.” 29 U.S.C. 8§ 1301(b); Brown v. Astro Holdings, Inc.,

385 F. Supp. 2d 519, 533 &n.9 (E.D. Pa. 2005). It follows that
i ndi viduals are not responsible for withdrawal liability sinply
by virtue of their position as controlling sharehol ders of a

wi t hdrawi ng enployer. See, e.qg., Central States, SE and SW Areas

Pension Fund v. Wiite, 258 F.3d 636, 640 & n.3 (7th Cr. 2001).
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In certain circunstances, however, an individual nmay engage in
econom c activities that are deened to constitute a trade or
busi ness, and that trade or business may in turn be subject to
w thdrawal liability if it is under common control with the

wi t hdrawi ng enployer. See Central States, SE and SW Areas

Pensi on Fund v. Ful kerson, 238 F.3d 891, 895 (7th Cr. 2001).

To determ ne whether a person’s informal econom c
activities constitute a trade or business, courts apply the

G oet zi nger test discussed above. Courts al so consider whet her

recogni zing certain activities as a trade or business would
further the underlying policies of the MPPAA. See, e.q.,
Ful kerson, 238 F.3d at 895; Connors, 995 F.2d at 250-51.

The plaintiffs argue that Holt Sr. operated a sole
proprietorship that constituted a trade or business under conmon
control® with NPR The plaintiffs contend that Holt Sr. was in
t he busi ness of meking | oans, as evidenced by the fact that Holt
Sr. made loans totaling $7 mllion to three conpanies in 1998,
whi ch were drawn from his personal checking account.® Holt Sr.
charged 10. 75% annual interest on the | oans, and collected

monthly interest paynents over the course of several years. The

°The parties do not dispute whether Holt Sr.’s sole
proprietorship woul d be under common control with NPR | nstead,
t hey di spute whether Holt Sr.’s activities constituted a trade or
busi ness.

5The three conpanies are: d oucester Refrigerated Warehouse,
Docksi de Refrigerated Warehouse, and Trans Ccean Maritine.
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plaintiffs contend that these facts establish regular and
continuous activities wwth the primary purpose of generating
income. Exs. 78-79 to App. Cto the Pls.” Br. in Qop’'n to the
Holt Sons S.J. Br., at NRO03365; NR003384-85; NR003408; NR003437.

The defendants have noved for summary judgnment on this
claim The defendants contend that, as a matter of |aw, the fact
that Holt Sr. nade three |l oans on a single day in 1998 does not
represent sufficiently continuous or regular activity to
constitute a trade or business, and instead should be regarded as
a passive investnent.

The Court is not convinced that the provision of three
loans in 1998 is sufficiently continuous and regular to
constitute a trade or business. Although Holt Sr. collected
monthly interest on those |oans, interest paynents are a nornma
conponent of a passive investnent. In distinguishing between
passi ve investnents and conduct that constitutes a trade or
busi ness, courts focus on activities taken with respect to a
particul ar property or holding, rather than the hol ding of the
property itself. Courts have noted that the nere possession of
property, “be it stocks, commodities, |eases, or sonething else,
wi thout nore is the hallmark of an investment.” Ful kerson, 238
F.3d at 895.

The record contains no evidence to suggest that Holt

Sr. undertook any activities with respect to these | oans, or nmade
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addi tional |oans beyond the three identified in 1998. The Court
is therefore not persuaded that these |oans were nore than a
passi ve investnent. The Court cannot, however, grant summary
judgment on this claim because there exist disputed issues of
fact over whether Holt Sr. perfornmed managenent and consulting
services that could be regarded as a trade or business.

The record contains Holt Sr.’s 1999 federal incone tax
return, which listed an anmount of $843,234 for “CQther |ncone,” of
whi ch $839, 000 was attributed to “Mgt. and M sc.” incone.
Additionally, in his 1999 Pennsylvania state tax return, Holt Sr.
filed a “Schedule C' formfor profit or loss froma sole
proprietorship, in which Holt Sr. described his main business
activity as “Managenment Fees.”’ Holt Sr. subsequently filed an
amended 1999 federal incone tax return on June 10, 2002, after
NPR wi t hdrew fromthe Fund. In his anended return, Holt Sr.
repl aced the $843,234 figure with a revised amount of $4, 234.
Holt Sr.’s accountant explained that the “Qher Inconme” figure
originally listed on the 1999 federal tax return canme fromthe
Holt G oup, and did not cone fromother entities. Oiginal 1999
Federal Inconme Tax Return, Ex. Cto Ochard H Il S.J. Br.
Amended 1999 Federal Income Tax Return, Ex. Dto Orchard Hill

S.J. Br.; August 8, 2006 Dep. of Joseph. P. Waddington, Ex. Eto

'Holt Sr. also listed incone |abeled as “Mgt. and M sc.” on
his 1997 and 1998 federal incone tax returns.
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Orchard HIl S.J. Br., at 201-02.

Al though the plaintiffs have not presented an argunent
to the Court on these facts, the Court concludes that these facts
are sufficient to preclude summary judgnent for the defendants.
Courts have deened an individual’ s managenent and consul ting
activities to constitute a trade or business for purposes of §
1301(b) when they are undertaken with sufficient continuity and
regularity. Factors relevant to this inquiry include whether the
i ndi vidual in question collects regular “mnagenent fees,”
whet her the individual deducts business expenses, and whet her the

individual files a Schedule C. See, e.q., Neiman, 285 F. 3d at

595. The record suggests the possibility that Holt Sr. was
engaged i n managenent or consulting services. Although Holt Sr.
subm tted an anended tax return, the defendants’ explanation for
t he amendnent is unclear, and the testinony of M. WAddi ngton
does not clarify the issue. 1In addition, the timng of the
amendnent, which was filed after NPR wthdrew fromthe Fund,

rai ses additional questions about the underlying facts. The
Court therefore concludes that summary judgnment is not
appropriate on the question of whether Holt Sr. operated a sole
proprietorship that was a trade or busi ness under common control

wi th NPR
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2. Alter Ego and Veil Piercing d ains

The plaintiffs assert two additional clains against
Orchard H Il and Holt Sr. The plaintiffs argue that O chard Hill
should be directly liable for NPR' s withdrawal liability as its
alter ego. The plaintiffs also urge the Court to pierce the
corporate veil of NPR and inpose NPR s withdrawal liability on
Holt Sr.

The Court will grant summary judgnment to the defendants
on the alter ego and veil piercing clainms. The Court notes that
the plaintiffs have offered no argunent with respect to these
clains. An alter ego claimunder the MPPAA is governed by the

limtations set forth in Brown v. Astro Holdings, Inc., 385 F

Supp. 2d 519 (E.D. Pa. 2005), which were discussed nore fully in
this Court’s Menorandum and Order dated March 24, 2011. The
Court has conducted an independent review of the record, and
concl udes that the facts cannot support an inference that O chard
Hill and NPR were alter egos of one another.?

Wth respect to the plaintiffs’ veil piercing claim
the plaintiffs nust show that the corporate fornms of NPR and the
Holt G oup, NPR s owner, were abused and shoul d be di sregarded.
Based on the Court’s review of the record, it concludes that the

facts cannot support an inference that either NPR s or the Holt

8The Court has considered both the “single enployer” test
and the federal commpn | aw test, as discussed in the Court’s
Menor andum and Order dated March 24, 2011
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Group’s corporate formwas abused, under the factors set forth in

Trustees of the Nat'l Elevator Ind. Pension, Health Benefit and

Educ. Funds v. Lutyk, 332 F.3d 188 (3d Cr. 2003).

Accordingly, the Court wll grant the defendants’
nmotion for summary judgnment on the plaintiffs veil piercing
claiminvolving NPR and the Holt Group, and on the plaintiffs’

alter ego claimagainst Ochard HIl.

| V. Concl usi on

For the foregoing reasons, the Court will deny the
plaintiffs’ renewed notion for summary judgnent. The Court wl|
grant in part and deny in part defendant Orchard H Il and Holt
Sr.”s notion for summary judgment.

An appropriate order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GOVERNMENT DEVELOPMENT BANK ) ClVIL ACTI ON
FOR PUERTO RI CO, et al. :
V.

HOLT MARI NE TERM NAL, | NC., )
et al. : NO 02-7825

ORDER

AND NOW this 14th day of April, 2011, upon
consideration of the plaintiffs’ Renewed Mtion for Summary
Judgnent agai nst defendants Orchard H Il Devel opnent Corporation
and Thomas Holt, Sr. (Docket No. 139), the Mdtion for Summary
Judgnent of defendants Thonas Holt, Sr., and Orchard Hill
Devel opnent Corporation (Docket No. 138), the opposition,
replies, and supplenental briefing thereto, and foll ow ng oral
argunent held on Decenber 13, 2007, IT IS HEREBY ORDERED, for the
reasons stated in a Menorandum of Law bearing today’'s date, that:

1. The plaintiffs’ Renewed Mtion for Summary
Judgnent i s DEN ED

2. The Motion for Sunmary Judgnment of defendants
Orchard Hi Il Devel opnent Corporation and Thomas Holt, Sr. is
GRANTED I N PART and DENI ED I N PART. The notion is GRANTED with
respect to the plaintiffs’ alter ego claimagainst Ochard HII,
and the plaintiffs’ veil piercing claiminvolving NPR and the

Holt G oup. The notion is DENIED in all other respects.



3. On or before April 29, 2011, the parties shall
confer wiwth one another and informthe Court by letter how they

W sh to proceed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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